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Where a confidential or fiduciary relationship exists, it is the duty of the person in whom the confidence is reposed to 
exercise the utmost good faith in the transaction with due regard to the interests of the one reposing confidence,' to make full 
and truthful disclosures of all material facts,’ and to refrain from abusing such confidence by obtaining any advantage to 
himself or herself at the expense of the confiding party.’ A fiduciary duty is a duty of loyalty;* it is a special confidence 
reposed in one who in equity and good conscience is bound to act in good faith and with due regard to the interests of the one 
reposing confidence. A fiduciary duty arises out of a confidential relationship which exists when one party gains the 
confidence of the other and purports to act or advise with the other’s interest in mind‘ or from an informal relationship where 
one person trusts in and relies upon another, whether the relation is a moral, social, domestic, or purely personal one.’ A 
fiduciary duty extends to every possible case in which there is confidence reposed on one side and the resulting superiority 
and influence on the other; the rule embraces both technical fiduciary relations and those informal relations which exist 
whenever one person trusts in and relies upon another.: The existence of a fiduciary relationship necessarily assumes that one 
of the parties has a duty to act for, or to give advice for, the benefit of the other upon matters within the scope of the fiduciary 
relationship.’ Fiduciary obligations generally come into play between two parties to a contract when one party’s vulnerability 
is so substantial as to give rise to equitable concerns underlying the protection afforded by the law governing fiduciaries. "° 
Should an advantage be obtained by a fiduciary, he or she will not be permitted to retain the benefit, and the transaction will 
be set aside even though it could not have been impeached had no such relation existed,'! whether the unconscionable 
advantage was obtained by misrepresentations or artifice,” concealment or suppression of material facts,’’ or undue 
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influence." Even if a fiduciary does not obtain a benefit from a third party by violating his or her duty, such fiduciary may be 
required to forfeit the right to compensation for his or her work." 


CUMULATIVE SUPPLEMENT 
Cases: 


Term “defalcation,” as commonly used, can encompass a breach of fiduciary obligation that involves neither conversion, nor 
taking and carrying away another’s property, nor falsity. Bullock v. BankChampaign, N.A., 133 S. Ct. 1754 (2013). 


Under Florida law, fiduciaries are forbidden to make any profit or acquire any other personal benefit or advantage that is not 
also enjoyed by fiduciary beneficiary, and if they do, they may be compelled to account to beneficiary in appropriate action. 
Southland Health Services, Inc. v. Bank of Vernon, 887 F. Supp. 2d 1158 (N.D. Ala. 2012). 


For purposes of a fraud claim under New York law premised on an omission, a fiduciary relationship exists between two 
persons when one of them is under a duty to act for or to give advice for the benefit of another upon matters within the scope 
of the relation. First Hill Partners, LLC v. BlueCrest Capital Management Ltd., 52 F. Supp. 3d 625 (S.D. N.Y. 2014). 


The circumstances which may create a fiduciary relationship are so varied and so difficult to foresee that it is unwise for 
courts to attempt to make comprehensive definitions; as such, fiduciary duties may arise wherever faith, confidence, and trust 


is reposed by one party in another’s judgment and advice. UBS Financial Services, Inc. v. Aliberti, 483 Mass. 396, 133 
N.E.3d 277 (2019). 
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